IN THE MATTER OF THE INTEREST ARBITRATION

'7 BETWEEN

VILLAGE OF SHOREWOOD
-and-

ILLINOIS FRATERNAL ORDER OF POLICE LABOR COUNCIL

ILLINOIS LABOR RELATIONS BOARD, CASE NO. S-MA-07-199

1. The Arbitrator, Aaron S. Wolff, was designated by the parties pursuant to their Agreement.
2. A Hearing was held on March 4, 2008 at One Town Center Road, Shorewood, Illinois.

Appearances for the Employer were:

Nicholas E. Sakellariou, Esq., and McKeown, Fitzgerald, Zollner,
Mr. Christopher S. Ward, Esq. Buck, Hutchison & Ruttle,
Attorneys

Appearances for the Union were: -
~ Mr. John R. Roche, Jr., Esq. Attorney, FOP Labor Council
3. . There was a transcript of the hearing. Post-hearing briefs were received by June 10, 2008.

4.,  Subject matter of award: Whether the bargaining unit employees should be allowed to have
their disciplinary suspensions and terminations reviewed, at their election, through the Collective
Bargaining Agreement’s Grievance Arbitration Procedure or the Board of Fire and Police
Commission, but not both.

5. Summary of Award: The Union’s Amended Final Offer is adopted.




INTEREST ARBITRATION OPINION AND AWARD

Background Facts

“This is an interest arbitration' pursuant to the Illinois Public Labor Relations Act [the “Act”
- or “IPLRA”]. The parties to this proceeding are the Village of Shorewood [the “Village,”
“Shorewood” or the “Employer”] and the Illinois Fraternal Order ef Police Labor Council [the
“FOP” or “Union”] who have had a collective bargaining relationship since 1995. [T. 12]' The
bargaining unit consists of between twenty and twenty-seven [20-27] full-time sworn peace officers
in the rank of patrol officers. [T. 3; UB 7, VB 2] The parties’ last collecfive bargaining agreement
[the “CBA”] was for three years, April 1, 2004 to March 31, 2007. [UX 2]

By December 2007, the parties had reached tentative agreement on all but one issue for anew
three year contract. [VX 2]? The remaining issue is before the Arbitrator and is non-economic:

“Whether the bargaining unit empieyees should be allowed to. have their disciplinary

suspensions and terminations reviewed, at their election, through the collective bargaining
agreement’s grievance arbitration procedure or the Board of Fire and Police Commission,

" but not both.”

The Village is a non-home rule jurisdiction. It is governed by an elected Village President
“and Board of Trustees and its current population is 12,114. Its day to day operations are directed by
a Village Administrator. Its Police Department is administered by a Chief of Police.

Curreﬁtly, by law and the CBA, the Department operates in part under the Illinois Board of

'The transcript of the hearing is cited as “T._.” Village and Union exhibits are cited as
“VX,” and “UX,” and their post-hearing briefs are cited as “VB” and “UB,” respectively. -

By Stipulation of the parties [UX 1], all documentary evidence at the hearing was
presented by the parties’ counsel who testified in narrative form given under oath and subject to
cross examination. The Stipulation also waived a tri-partite arbitration panel.

?By the Stipulation, the TA’s are binding on the parties. [UX 1]
. .







Fire and Police Commissioners Act [the “BFPCA”] which requires establishment of a Board of Fire

~ and Police Commissioners to, among other things, hear disciplinary charges for the suspension or

discharge of police officers. 65ILCS 5/10-2.1-1 et seq. Under the BFPCA, suspensions for periods
of five (5) days or less can be issued by the Chief of Police and are appealable by the officer to the
Board of Fire and Police Commissioners. 65 ILCS 5/10-2.1-17. Suspensions of more than five (5)
days or terminations can only be granted by the Board of Fire and Police Commissioners. 65 ILCS
5/10-2.1-17. As such, the Chief has no statutory authority for his own power to discharge or
discipline any employee for more than five days. Article VI of the CBA contains a typical grievance/
arbitration proceduré that would include disciplinary actions not involving | suspensions or
terminations. [UX 2, pp. 3, 6-8] |

Under the case law that dgveloped since enactment of the IPLRA in 1985, home rule
municipalities have a mandatory duty to bargain over the right to submit disciplinary actions to a
grievance procedure ending with arbitration, but non-heme rule municipalities were not so bound.?
For these reésons, the 2004-2007 CBA here contains various provisions, in accord with the BFPCA,

- as noted above, that place suspensions and discharges under the BFPC’s exclusive jurisdic’cion‘.4

However, in August 2007, while negotiations were on-going between the parties, the BFPCA

was amended to also permit non-home rule units of government to engage in collective bargaining

over an “alternative or supplemental form of due process based upon impartial arbitration” with

3City of Decatur v. AFSCME, 122 Ill. 2d 353, 522 N.E.2d 1219 (1988) [UX 11];
Markham v. State and Municipal Teamsters, Chauffeurs and Helpers Local 726, 299 Ill. App. 3d
615, 701 N.E.2d 153 (1* Dist. 1998) [UX 12]; and Illinois Fraternal Order of Police Labor
Council v. Town of Cicero, 301 Ill. App. 3d 323, 703 N.E.2d 559 (1* Dist. 1998) [UX 13].

“See §§2.2, 6.5 and 9.1 of the CBA as they are and would be under the Union’s Final
Offer, infra, pp. 3-4. [UB 3-4] '




respect to the disciplinary procedures that otherwise would go before the Board. The amendment‘
 further states that “Such bargaining shall be mandatory unless the parties mutually agree otherwise.”
The Union’s original proposal for a new contract offered this “New Section:” “All
disciplinary suspensions at the election of the employee, can be appealed through the Agreement’s
grievance procedure or the Board of Fire and Police Commissioners.” [UX 3, p. 11] The Village .
rejected that proposal and offered to “maintain the status quo of Section 2.2.” [VX 4]
After the August 2007 amendment to the BFPCA , the Union made this “Final Offer” [UX

5] which was amended during and, with permission, after the Arbitration hearing:®

The Union proposes that all disciplinary suspensions, at the election of the employee, can
be appealed through the Agreement’s Grievance Procedure or the Board of Fire and Police
Commissioners, but not both. To effectuate this, the following contract articles must be changed in

* the following manner:

Section 2.2 Authority of the Board of Fire and Police Commissioners.

S-horcwood—}Hnms—and thc The partres hereto expressly recogmze the sole authorrty of the Board
with respect to hiring, promoting, demoting, suspending; hearingappeatsof Chief*ssuspenstons;and
discharging-of-emptoyees and such actions are not subject to the grievance procedure of this -
Agreement. The parties agree that all newly employed employees are required to serve a
probationary period of twelve months from the date of hire. During the probationary period, the
officer is an employee-at-will and may be disciplined or discharged without notrce and without
cause, and without recourse to the grievance procedure.

-Section 6.5 No-Applicationto-Suspenstons-or-Fernrinations

%65 ILCS 5/10-2.1-17.

fUX 5, UB 3;4 and letter from the Union dated June 4, 2008 which added the last
sentence to §9.1 set forth on the next page in italics.




Section 9.1 Discipline

The Village agrees with the tenets of progressive and corrective discipline where
appropriate. If discipline is imposed it shall be imposed in a manner that will not embarrass the
employee before other employees or the public. Discipline may be imposed upon a post-
probationary employee only for just cause (probationary employees without cause) and may include
any of the following:

A. Oral reprimand
'B. Written reprimand
C. Suspension

D. Discharge

For post-probationary employees, oral reprimands and written reprimands are subject to

review through the grlevance procedure Suspcnsmns-and-chschargcsarﬁ#ﬁhﬂrﬂtc-somﬁchon
For post-probationary employees, disciplinary suspensions and terminations, at the election

of the employee. can be appealed through the Agreement’s Grievance Procedure or the Board of Fire

and Police Commissioners, but not both. In cases involving suspensions and terminations, the

emplovee shall elect the method of appeal (i.e. through the Grievance Procedure or through the
Board of Fire and Police Commissioners) within ten (10) calendar days of the emplovee’s receipt
of notice of the discipline or termination. The employee’s Grievance contesting the suspension or

termination or the appeal to the Board of Fire and Police Commissioners shall be deemed proper
notice of his/her election. The election of one method of review excludes the other. Ifan employee
elects to have his/her termination reviewed through the Grievance Procedure, the Chief shall have
the authority to immediately issue and impose the contemplated discipline including suspensions of

five days or more and termination.

- The Village’s Final Offer is as follows [VB 3, VX 4]:

Section 2.2. This agreement is not intended and shall not be construed in any manner to
diminish or modify the statutory authority of the Board of Fire and Police Commissioners (the
“Board”), Shorewood, Illinois, and the parties hereto expressly recognize the sole authority of the
Board with respect to hiring, promoting, demoting, suspending, hearing appeals of Chief’s

~suspensions, and discharging of employees, and that.such actions are not subject to the grievance
procedure of this Agreement. The parties agree that all newly employed employees are required to
serve a probationary period of twelve months from the date of hire. During the probationary period,
the officer is an employee-at-will and may be disciplined or discharged without notice and without

~ cause, and without resource to the grievance procedure.

The pai*ties agree that the only issue here is non-economic and that most of the statutory
factors normally considered in interest arbitrations are not applicable here. [UB 6, VB 4] The .

statutory factors are set forth below, but only numbers 4 and 8 appear relevant or are relied on here.




The IPLRA [5 ILCS 315 et seq.] provides in §14(g) that “As to each economic issue, the arbitration
panel shall 'adop't the last offer of settlement which, in the opinion of the arbitration panel, more

nearly complies with the applicable factors prescribed in subsection (h).” The “applicable factors”

set forth in §14(h) are as follows:
(1) The lawful authority of the employer.
(2) Stipulations of the parties.

(3) The interests and welfare of the public and the financial ability of the unit of government
to meet those costs.

(4) Comparison of the wages, hours and conditions of employment of the employees involved
in the -arbitration proceeding with the wages, hours and conditions of employment of other
employees performing similar services and with other employees generally:

(A) In public employment in comparable communities.
(B) In private employment in comparable communities.

(5) The average consumer prices for goods and services, commonly known as the cost of
living. '
(6) The overall compensation presently received by the employees, including direct wage

compensation, vacations, holidays and other excused time, insurance and pensions, medical and
hospitalization benefits, the continuity and stability of employment and all other benefits received.

(7) Changes in any of the foregoing circumstances during the pendency of the arbitration

proceedings.

' (8) Such other factors, not confined to the foregoing, which are normally or traditionally
taken into consideration in the determination of wages, hours and conditions of employment through
voluntary collective bargaining, mediation, fact-finding, arbitration or otherwise between the parties,

in the public service or in private employment.

Contentions of the Parties
" The Union first cdntends that this is not a status quo issue and, therefore, it does not have to

prove the need for a breakthrough. It reasons that since the issue of disciplinary proceeding was not




a subject of mandatory bargaining until 2007, it cannot be considered as a status quo issue and

argues [UB 11-12]:
“‘when the parties faced the issue before it became a mandatory subject of bargaining and,
ultimately, arbitrable, the issue was not shaped by the bilateral efforts and expectations of the
~ parties... [t]hus they did not create a base from which to consider subsequent bargaining.” City of
Lincoln, S-MA-99-140 (Perkovich 2000) [UX 36]. Arbitrator Perkovich also stated that ‘when a
matter is first before the parties after a history of tacit approval, rather than bilateral agreement, there
is no status quo such that the issue can be characterized as a breakthrough.” City of Blue Island, S-
MA-00-138 (Perkovich 2001) [UX 37]. Like the issue of residency which was made bargainable
in 1997, and at issue in those two cases, this was the parties’ first opportunity to bargain over this
disciplinary issue; accordingly, it is not a status quo or breakthrough issue.”

Next, the FOP argues at length why it “wants the choice of grieving discipline.” [UB 12-20]
It acknowledges that for many years, under the still current Chief of Police, discipline has not been
an issue in the Department. However, eventually personnel will change; but the CBA will survive
and protect employees’ rights under it. [UB 12] The Union lists reasons why it believes the Board
is not a substitute for arbitratic;n. First, it observes that the vBoard’s three members are appointed by
the Village president with the consent of the trustees. This is “n0 different,” the Union says, “than
granting the prosecution iﬁ a criminal case the unilateral right to select and appoint the judge and jury

in a criminal prosecution. It is aphoristic that a unilaterally appointed body is less likely to have a

neutral perspective than one mutually selected.””

The Union also states that [UB 13-14]:

Unlike the professional experience of labor arbitrators bilaterally selected by the parties, there is no
requirement under the [BFPCA] that the appointed Board members have any training in labor
relations, evidentiary standards, due process, or just cause analysis. In fact, there is no requirement

"Citing: A Due Process Protocol for Mediation and Arbitration of Statutory Dispﬁtes

Arising Out of the Employment Relationship, (May 9, 1995). [UX 22] The Arbitrator notes that
the Task Force that drafted the Protocol included not only the American Arbitration Association,

but also the National Academy of Arbitrators, FMCS, the American Bar Association, represent-
atives of labor and management and others. See, UX 22, pp. 5-6; and Proceedings of the 48th

" Annual Meeting, National Academy of Arbitrators, (BNA, 1996), pp.7,298-304.
6 T




that they have any training whatsoever in any area. Yet, such unilaterally appointed board members
“are currently charged with adjudicating disciplinary matters and can determine the future of a police
officer’s career.

The Union also points out that under the BFPCA ,§10-2.1-17, as well as the Shorewood Fire
& Police Commissioner Rules [UX 21, p. 13], the Board can increase a suspenéion” of five days or
less to a suspension of up to thirty [30] days or even discharge an officer “depending upon the facts
presented.” This is one example of how the BFPCA “significantly deviates from the concept of just
cause.” [UB 14-15] Al;other example, the Union holds, is that the BFPC does not consider evidence
of “disparate treatment” in cases before it; but arbitrators consider such treatment as a denial of just
cause.®

The Union also asserts as another basis for wanting arbitration as an alternative to the Board
is that in arbitration the employer haé the burden of proof in all disciplinary actions,” while in

suspensions of five days or less appealed to the Board, the employee has the burden of proof. [UB

17-18]"

The Union also suggests the “possibility” that an employee suspended for 5 days or less may

not even be entitled to an evidentiary hearing before the Board. [UB 18-19] Further, if a police chief-

8Citing: F. & E. Elkouri, How Arbitration Works, (6th Ed. 2003), p. 995. Also cited,

" however, is Launius v. Board of Fire and Police Commissioners of City of Des Plaines, 151 IlL.

2d 419, 603 N.E.2d 477 (1992) [UX 30] where the Illinois Supreme Court held that ““cause’ for
discharge may be considered arbitrary and unreasonable when it is compared to the discipline
imposed in a completely related case.” 151 Il1.2d at 441-42.

. °Citing: Elkouri, supra, at p. 949.

1Citing: the BFPCA , §10-2.1-17 [UX 23], the Shorewood Board’s Rules [UX 21] and
Kropel v. Colisk, 60 Ill. 2d 17,322 N.E.2d 793 (1975) [UX 32]. While I cannot find anything in
§10-2.1-17 to support this, the Shorewood Board’s Rule, §1 (e) [UX 21, p. 10] and the Supreme
Court in Kropel [UX 32, p. 7; 60 Ill. 2d at 26-27], do.
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files charges béfore a Board and the officer claims discriminatory treaiment/ civil rights violations,
the latter could be beifféd.in'VsubseQﬁewrit‘l'iﬁ'g»ﬁti'on‘bj' res jadrz;caﬂz‘va'é'veﬁ thbﬁgh the Board is not
required to consider such inquiries; whereas this would not be true under a grievance/arbitration
proceeding. [UB 19-20] In sum, because of the alleged unfairness of Board procedures, the Union
wants -the protection of just cause and due process that would be afforded under an alternative
grievance/arbitration contract provision .

Finally, the Union advances the argument that §8 of the IPLRA, 5 ILCS 315/8, “requires that

discipline be subject to the Collective Bargaining Agreement’s grievance arbitration procedure.” [UB

20]. That section provides in pertinent part:

§8. Grievance Procedure. The collective bargaining agreement negotiated between the employer and
the exclusive representative shall contain a grievance resolution procedure which shall apply to all
employees in the bargaining unit and shall provide for final and binding arbitration of disputes
concerning the administration or interpretation of the agreement unless mutually agreed otherwise.

In support of this contention, the Union cifes numerous arbitration decisions [UB 20-30] which, will
be considered as necessary in the “Discussion” that follows.

The Village’s argiments may be summed up in brief c.ompass.A [1] reconciliation of the
IPLRA; §8 and the 2007 amendment to §2.1-17 of the BFPCA, do not mandate imposition of
grievance arbitration into the CBA [VB 4-13; [2] this is a status quo issue and the Union has not

proven the need for a breakthrough [VB 13-16].

More specifically, the Village advances these arguments. In the Markham case, supra, p. 2,

fn. 3, at 617-619, “the Appellate court found that a non-home rule municipality did not have the
authority to bargain over disciplinary procedures because it could not bypass the mandatory

procedures of the BFPCA.” [VB 6-7] On the other hand, the Village observes that in The Town of

Cicero, supra, p. 2, fn. 3 at 331 [VB 7]:




“the Appellate court reached the conclusion that because Cicero was a home-rule municipality and
could, through its home-rule powers, adopt alternatives to the BFPCA, it was therefore not subject
to the same constraints of §7 of the [IPLRA] and allowed for negotiation on the interest arbitration
over submitting disciplinary matters to grievance arbitration.” ' :

In 1999, subsequent to Markham and Ci

cero, the Illinois legislature amended §10-2.1-17 of the

BFPCA to include the following [emphasis added in VB 7-8]:

The hearing shall be as hereinafter provided, unless the employer and the labor organization
representing the person have negotiated an alternative or supplemental form of due process based
upon impartial arbitration as a term of a collective bargaining agreement. In non-home rule units

of government, such bargaining shall be permis'sive rather than mandatory unless such contract term

was negotiated by the employer and the labor organization prior to or at the time of the effective date

of this amendatog[ Act, in which case such bargaining shall be considered mandatory.

Although there are no judicial interpretations as to the effect of the BFPCA’s 1999

~amendment, light on it is shed by arbitral and Illinois Labor Relations Board [the ILRB] decisions

which hold that “after [that] amendment *’i‘*, collective bargaining agreements in non-home rule
units of government had to have previously contained clauses regafding the grievability of discipiine
in ordér for this issue to be a mandatory subject of bargdining.”[VB 8;9] t

Further, the Village disagrees with the Union’s view that “the 2007 amendment requires not
only bargaining over the topic, but also the imposition of grievance arbitration in accordance with
Section 8 of the Illinois Public Labor Relations Act.” [VB 9] In this respect, under ordinary rules of
statutory construction, “to ascertain and giVe effect to the intention of the legislature” [VB 9, citation

of cases omitted], the Village says [VB 10]:

the plain language of the statute simply requires that a non-home rule municipality like the Village
engage in bargaining over the disciplinary hearing process for its police officers, nothing more,
nothing less. On its face it certainly does not mandate, as the Union would have it, the inclusion of

a grievance arbitration simply because bargaining is necessary.

UCiting: Teamsters Local 726 and City of Markham Police Department, Case No. S-MA-

01-232 [Peter Meyers, 2003;UX 45]; Village of Riverdale, S-DR-02-001, 18 PERI 213 [2002;
UX 15) and City of Taylorville, S-DR-06-002, 21 PERI 222 [2005; UX 16]. ,
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In further support of its “plain meaning” interpretation, the Village observes that in those
jurisdictions, home rule or hon-home rule where bargaining on this toplc was mandatory under the
1999 amendment to the BFPCA,"?“a standard i interest arbitration analysis was applied.”[VB 10-11]"

Accordingly, the Village holds that [VB 11]:

Given the plain meaning of the 2007 amendment which now requires mandatory bargaining and the
prior treatment by arbitrators under similar circumstances, it is clear the instant arbitrator has the
authority to decide the impasse using a traditional interest arbitration analysis, and would not be
required to impose grievance arbitration simply due to the existence of Section 8 of the IPLRA.

The Village recognizes that there is one arbitration decision that reached a different
conclusion, Village of Lansing, Case No. S-MA-04-240 [July 19,2007; UX 46] by Arbitrator Edwin
| Benn. [VB 11] In Lansing, which was decided less than a month before the August 2007 amendment
tothe BFPCA, the arbitrator granted the Union’s request to have disciplinary matters resolved uiider
grievance arbitration provisions, holding that he was compelled to do so by virtue of §8 of the
IPLRA. Thus, he stated [UX 48 at 20-21; VB 11]; “The language in Section 8 of the Act that ‘[t]he
collective bargaining agreement.... shall contain a grievance resolution procedure which shall apply
to all employees in the bargaining unit and shall provide for binding arbitration of diéputes
concerning the administration or inierpretation of the agreement unless mutually agreed otherwisef

[emphasis in original] leaves little to the imagination and, most important, that language leaves me -

In non-home rule jurisdictions wherein bargaining on this subject occurred prior to the
1999 amendment, the amendment expressly deemed this subject mandatory rather than

| pemmissive. [5 ILCS 140/7; UX 14]

‘3C1tmg Markham, supra, fo. 1 1; City of Rock Island and IAFF, Local 26, Case No. S-
MA-03-211 [Harvey Nathan, 2004; UX 47], and City of Rock Island and IAFF, Local 26, Case
No. S-MA-06-142 [Sinclair Kossoff, 2007; UX 48]. ‘
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with no discretion.”
The Villagé contends that Lansingﬁ was decided incorrectly and that §8 does not “require”
inclusion of grievance arbitration in the contract. [VB 11-13] Apart from Lansing allegedly being

in the minority of arbitral decisions, the Village asserts that statutory amendments by “implication”

are not favored under Illinois law or the Illinois Constitution. The IPLRA has never been amended

and the 2007 amendment to the BEPCA was “specific” and did not refer to other provisions or acts
 like the IPLRA."

Continuing, the Village argues [VB.12-13]:

if the legislature had wanted automatic arbitration if elected by the Union, it would have said so.
Instead the legislature simply told employers and employees that they must bargain over it.
Moreover, to give the reading to Section 8 of the IPLRA as been done by Arbitrator Benn, would

-essentially render Section 2.1-17 of the BFPCA and Section 7 of the IPLRA meaningless. In°

affording the language of a statute its plain and ordinary meaning, words and phrases are not viewed
in isolation but considered in light of other relevant provisions of statute. People v. Maggette 195
I11.2d 336, 348, 254 1ll.Dec. 299, 747 N.E.2d 339 (2001). Under this principle, to give the meaning
to Section 8 which has been given it by Arbitrator Benn would mean to ignore Section 2.1-17 of the
BFPCA which mandates bargaining over the issue. Stated simply, if Section 8 of the IPLRA
requires the imposition of grievance.arbitration and leaves the arbitrator with no discretion, then
there would be no duty to bargain under the 2007 amendment to the BFPCA, as grievance arbitration
would simply be arequirement. And again, if the legislature wanted automatic arbitration if elected
by the Union, it would have said so. Instead, the legislature simply said you must bargain over it.

Second, to read Section 8 as mandating contractual grievance arbitration would render Section 7 of -

the IPLRA meaningless. Section 7 states: -
for purposes of this Act, to bargain collectively means the performance of the
mutual obligation of the public employer or his designated representative and the
representative of the public employees. .. to negotiate in good faith with respect to
wages, hours, and other conditions of employment. .. but such obligation does not
compel either party to agree to a proposal or require the making of a concession.

5ILCS 5/315-7.

4Citing: Bd. of Educ. of Maine Tp. High School Dist. 207 v. State Bd. of Educ., 139
IIL. App.3d 460 (1st Dist. 1985); and the Constitution of the State of Illinois, ILCS Const. Art. 4,

§ 8(d) [“A bill expressly amending a law shall set forth completely the sections amended.”] This
Arbitrator notes, however, that Arbitrator Benn’s award preceded the 2007 amendment of the
BFPCA, and he did not rely on it.
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In simple terms, to require grievance arbitration where bargaining over the topic is mandatory, would
put the employer in the position of being compelled to agree to a proposal in contravention to
Section 7 of the IPLRA. As such, the 2007 amendment must be afforded its plain meaning, that the
only obligation imposed by the amendment is to require bargaining over grievance arbitration and
not its automatic imposition. ‘ '

Finally, the Villagé contends that its proposal must be adopted because the Union is
proposing a “breaktﬁrough” even though the bargaining history here has been to exclude suspensions
and diécharges from grievance arbitration. “The well accepted standard in interest arbitration when
one party seeks to implement entirely new benefits or procedures (as opposed to merely increasing
or decréasing the existing benefits) or to markedly change the product of previous negotiations, ié
to place the onus on the party seeking the change.” [VB 13-14]"

‘The Village rejects the Union’s argument that there is no status quo or breakthrough because
the Union has not been allowed to bargain over the issue previously. Forreasons it elrticulated above,
the Village holds that “such an analysis would render not only the duty to bargain in the BFPCA

meaningless, but also the ability of the employer to say no to a proposal as-contemplated by Section

7 of the IPLRA.” [VB 14]

The Village contends that the Arbitrator should consider factors besides bargaining history.

- In this respect it notes that the parties have had no past problems in hearing discipline cases before

the BFPC and the BFPCA provides for fair and equitable due process. Finally, comparable villages

in Will County [Mokena, Lemont and Lockport] handle discipline before a BFPC. [VB 15-16]

| '5Citing: Will County Board and Sheriff of Will County and American Federation of
State, County and Municipal Employees, Council 31, Case No. S-MA-88-9 (1988; UX 40, p. 50).
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Discussion

The Arbitrator finds that: [1] this is nof a status quo issue and the Union does not have the
heavier burden of proving the nééd for a breakthrough; [2] under§8 ofthe IPLRA, sincé the parties
have not mutually agreed otherwise, their CBA is required to have an alternative provision for
grievance arbitration of disciplinary matters; and [3] even if such provision were not required by §8,
an analysis of pertinent factors would still result in adopting the Union’s amended final offer, supra,
pp. 3-4. My reasoning follows.

Under statutory and case law prior to August 2007, the Employer was not required to bargain -
over the subject of including suspensions and discharges in the grievance/arbitration provision of the
CBA. Counsel for both parties acknqwledged that the Union’s current proposal was not permitted
before 2007. [T.17,48]1 simply do not perceive how‘ a subject for bargainin’g that did not become
mandatory for all non-home rule municipalities until 2007 can be treated as a A'"tatus quo issue since
the give and take of bargaining could not breviously be exercised. This is the first time the Employer
was required to bargain over this issue. Under such circumstances, I don’t believe that the Employer

can now assert this is a status quo situation and a breakthrough with a heavier burden on the Union

to prove the need for a change. City of Lincoln, S-MA-99-140 (Perkovich, 2000) [UX 36, p. 3:
“***when the parties faced the [residency] issue before it became a mandatory subject of bargaining
and, ulﬁmately, arbitrable, the issue was not shaped by the bilateral efforts and expectations of the -

parties. Thus, they did not create a base from which to consider subsequent bargaining.”] 16

1 Also so holding is City of Blue Island, S-MA-00-138 (Perkovich, 2001) [UX 37, p. 4:
“when a matter is first before the parties after a history of tacit approval, rather than bilateral
agreement, there is no status quo such that the issue can be characterized as a breakthrough.”];
and both it and City of Lincoln rely on City of Nashville, S-MA-97-141 (McAlpin, 1999).
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The Village argues that its position that this is a status quo issue is supported by Arbitrator

Nathan’s award in City of Rock Island, S-MA-03-211 (2004) [UX 47, pp. 20-22] which, it says, is

“factually similar to [this] one.” [VB 15-16] That reliance is misplaced and Rock Island has support
for the Union here. The expired contract there was from 2000 to 2003 and it and prior contracts
mandated that appeals from disciplinafy actions be taken to the Rock Island Board of Fire and Police
Commissioners. Having bargained for a Commission for many years, the union’s attempt in Rock
Island to have disciplinary appeals éo to arbitration was deemed a starus quo issue and the union was
required, but failed to prove the need for a change in a new contract. As Arbitrator Nathan properly
held on a status quo issue, and the Village here quotes [VB 16; UX 47, p. 22]: “Whatever the faqts,
it is for the union to develop arecord. When a party wants an arbitrator to make a change in contract
language it must demonstrate the need.” But that is not the case here where the parties never before
had the right or duty to bargain over the discipline issue. Hence there is no status quo issue here.

I turn néxt tothe interpretation and application of IPLRA §8. A number -of interest arbitration
awards have held that where, as here, the subject bf bargaining is mandatory and “just cause” is
included inthe collective bargaining agreement [as it is here; §9.1, supra, p. 4], then §8 of the IPLRA
[supra, p. 8] requires that disciplinary issues be included in a grievance/ arbitration provision in the
collective bargaining agreement as an alternative to proceeding before a board of fire and police

commissioners, unless the parties have mutually agreed otherwise. Will County & AFSCME, Local

2691, (Nathan, 1988) [UX 40, p. 56]; City of Springfield & Policemen’s B & P Assoc., S-MA-89-74

(Benn, 1990) [UX«4 1, pp. 1-5]; City of Highland Park & Teamsters Local 714, S-MA-98-219 (Benn,

1999) [UX 43, pp. 8-11]; Calumet City & FOP, S-MA-99-128 (Briggs, 2000) [UX 44, pp. 13-14];

Village of Elk Grove & Firefighters Assoc., Local 3398, S-MA- 93-164 (Nathan, 1994) [UX 63, pp.
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131-139]; City of Markham Police Dept. & Teamsters Local 726, S-MA-01-232 (Meyers, 2003) [UVX

‘45, p. 14]; and Village of Lansing & FOP Lodge 218, S-MA-04-240 (Benn, 2007) [UX 46, pp. 17-

21].

~ I believe that the interpretation of §8 of the IPLRA in the above cited cases is sound and

reasonable 'ar;d concur in it. It reflects the “plain meaning” of §8. Since the parties here have

Bargained to impasse on this issue and not reached mutual agreement on it, the Union’s proposed
language must be adopted.

I cannot accept the Village’s arguments that Lansing was decided “incorrectly,” or that the

BF PCA and the IPLRA do not re'quire this resﬁlt. First, Lansing is not in the “minority” of decisions

- on this point. The Village has not cited any case that takes a view contrary to Lansing and listed

“above are six cases that take the same view as Lansing. Second, the Village’s reliance on the 2007

amendment to the BFPCA is misiolaced. That amendment struck the limitations on non—hdme rule

jurisdictions bargaining on this issue and said: “Such bargaining shall be mandatory unless the

- parties mutually agree otherwise. Any such alternative agreement shall be permissive.” [65 ILCS

5/10-2.1-17] Here the parties did not agree to make the discipline issue permissive instead of

mandatory and the Union’s arhendedvﬁnal offer provides that arbitration is an “alternative” tb the

BFPC, either route is available to the Union and its members and is therefore in compliance \‘)vith the
“amended statute.

As for §8 of the IPLRA, the Village ignoreé the use of the word “shall” three times in .that

section, as well as the last four words therein: “The #4* agreement negotiated between the employer

and the exclusive representative shall contaiﬁ a grievance resolution procedure which shall apply

- to all employees in the bargaining unit and shall provide for final and binding arbitration of disputes
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concerning the administration or interpretation of the agreement unless mutually agreed
o_therwise.” The word “shall” is a command: “2. will have to or is determined to: You shall do
it'*.* *3. (In laws, directives, etc. must; 1s or are obliged to: Coungil meetings shall be public,***>!7
Tﬁe only escape from this command is to mutually agree otherwise; and there is no such agreement.
Even if the plain meaning of §8 did not réquire this result, I would feach the same conclusi.on
on other grounds. The Union’s amended final offer more nearly complies with the applicable factors,
is fair, reasonable and more attuned to the real world of private and public collective bargaining.
Assuming arguendo that §8 did not require arbitration of disciplinary issues, it is obvious that
§8 favors it. The United States Supreme Court has made clear repeatedly the importance of a

grievance arbitration provision in collective bargaining agreements. Textile Workers v. Lincoln

Mills, 353 U.S. 448 (1957); United Steelworkers of America v. Warrior & Gulf Navigation

Company, 363 U.S. 574 (1960). In the latter case, the Court observed 363 U.S. 581-82:

“The labor arbitrator performs functions which are not normal to the courts;'® the considerations
which help him fashion judgments may indeed be foreign to the competence of courts.

, ‘A proper conception of the arbitrator’s function is basic. He is not a public tribunal imposed
upon the parties by superior authority which the parties are obliged to accept.***

“kk*The labor arbitrator is usually chosen because of the parties’ confidence in his
knowledge of the common law of the shop and their trust in his personal judgment to bring to bear
considerations which are not expressed in the contract as criteria for judgment. The parties expect
that his judgment of a particular grievance will reflect not only what the contract says but, insofar
as the collective bargaining agreement permits, such factors as the effect upon productivity of a
particular result, its consequence to the morale of the shop, his judgment whether tensions will be
heightened or diminished. For the parties objective in using the arbitration process is primarily
to***make the agreement serve their specialized needs. The ablest judge cannot be expected to brirg
the same experience and competence to bear upon the determination of .a grievance because he

- cannot be similarly informed.”

"Webster’s American College Dictionary (1998).
BFor “courts” one can substitute “politically appointed commissioners.”
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As Arbitrator Nathan said in City of Rock Island, S-MA-03-211 (2004) [UX 47, pp. 20-21]:"*

The Fire and Police Board consists of political appointees. The appearance, although not necessarily
the fact, is that political appointees owe an allegiance to their sponsor. The sponsor is the Employer,
or at least a branch of the employing entity. As fair-minded as the Fire and Police Board might
attempt to be it will always be open to suspicion that it cannot decide a sensitive case with the same
neutrality as an outside arbitrator. The Fire and Police Board is a holdover from a time when public
safety employees had no bargaining rights. The Act changed that. It not only provides for final and
binding arbitration, but mandates it "unless mutually agreed otherwise."*

As the Union points out here, it has no input in the selection of the members of the

Shorewood BFPC. The three board members are appointed by the Village president with the consent

of the Village trustees. If there is any evidence of the skills, education, knowledge or training of

board members, it is not in this record. If I were a member of the Village police force and was

_grieving a suspension or discharge, I would certainly want the choice of having input into and

agreement upon who would be my judge and jury and would want that‘persoh to be an arbitrator with

knowledge, training and experience in labor relations and a track record as to his or her decision

making. These are powerful reasons favoring the Union’s final offer.

I'have not overlooked the undisputed fact that the Shorewood police department hasnotbeen

one with. d1sc1p11nary problems under its pohce Chief who has headed the department for many years.

" [UB 12] As Union counsel testified and the Village quotes in its brief [T. 13; VB 15]:

And, in fact, ’'m sure the employer is going to tell you and I will confirm that this is not a
department where there has been a disciplinary problem. Parties have lived together without fighting
over discipline. I will also tell you that discipline has been subject to the grievance procedure in the
form of oral and written reprimands and they have —that has not — the employer as they will tell you,

1 Although cited by the Village, Rock Island, does not support it. See p. 14, supra. It is

also notable that in Rock Island eight of the nine comparable cities had “a binding arbitration
provision for discipline.” [Id. at p. 20]

0See also, Arbitrator Briggs’ comments in Calumet City, supra, that giving employees a

ch01ce of arbitration is fair and moere democratic. [UX 44, p. 15]
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there have not been lots of suspensions and there have been virtually no challenges of the discipline

that has taken place, which indicates that they don’t have a problem with it either to the extent that

they try to say that there is a lack of a problem. = ' -

However, as the Union also observes, personnel and police chiefs are not permanent fixtures;
they chaﬁge with time. The collective bargainiﬁg agreement remains the same unless the parties
mutually agree to change it or it is changed as the result of arbitration under the IPLRA. The Union
may also be rightly concerned that if it fails to achieve an arbitration clause now that includes
suspension and discharge grievances, it could be considered a starus quo ’issue in subsequent contract
negotiations.' [T. 18-19]

Given fhat non-home rule communities were denied mandatory bargaining over the discipline
issues until August 2007, I did not expect that there would be many, if any, comparable non-home»
rule communities to consider under Factor 4, §14(h)(4) of the [IPLRA.*" HoWever, the Village offered
three alleged comparable communities which excluded discipline from arbitration, Mokena, Lemont

-and Lockport .[VX 8,9 & 10A, respectively; T. 58-59] But all three of those current contracts beéan
in 2005, prior te the 2007 amendment to the BFPCA; and therefore, they are not comparalele.
Further, VX 10B is only the “F ifst Offer” of the union in Lockport dated November 21, 2007 where
negotiations were on-going at the time of this arbitration hearing. [T. 58]

On the other hand, the Union offered ,via testimony and affidavits of Union representatives
and atforﬁeys, evidence of several non-home rule communities where agreements were reached after |

August 2007 in which arbitration of discipline was allowed as an alternative to BFPCs: City of

Ogelsby [UX 49]; City of Batavia [UX 50]; Village of Cary [UX 51]; and Village of Hir'lsdale' [UX

2Neither at the outset of, or during the Arbitration hearing, did the parties suggest that
there were any comparables or that there should be an agreed upon group of comparables. [T. 22]
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 52]; T. 23-24]1% Also offered in this respect was the Village of New Lennox where tentative

- agreement to the same effect was reached in F ebruary 2008 [T. 25; UX 56];? and also a tentative
agreement with the Villagé of ‘I\/Ianhattan.24 Thus, considering comparables under Factor 4, the
Union’s final offer here is favorable as squarely in accord with the current trend.

Regarding Factor 8- “other factors***which are normally or traditionally taken into
consideration in the determination of ***conditions of employment through voluntary collective
bargaining,***, arbitration or otherwise betweeﬁ the parties, in the public service or in private
employment,” there is another relevant undisputed fact. While there has been no proof of exercise
of such power, the Shorewood Board has the authority to increase tﬁe length éf a suspension of five
days or less imposed by the Chief and even can decide to terminate an officer who is only appealing
such suspension! The threat of Sﬁch power would also act as a deterrent to an employee’s right to

appeal such discipline.?” [ know of no such power being granted to arbitrators in private employment

and cannot imagine an arbitrator doing so. Such practice would be inconsistent with due process and |

2The Union also notes that in August 2007, effective January 1, 2008, the Illinois
Legislature also amended the law with respect to counties and Sheriff’s Merit Commissions and
made disciplinary measures mandatory bargaining in sheriffs’ offices that have collective
bargaining agreements as an alternative to Commissions. [T. 24-25; UX 53] A tentative
‘agreement was reached in January 2008 between Ford County and the FOP which removes
discipline from the Commission and places it under a grievance arbitration procedure. [T. 25; UX

54]

283 of the affidavit states the date as “October 26, 2008,” an obvious typo; but the jurat is
- dated February 27, 2008.

%With respect to Manhattan, the Employer offered “one small objection” because the
negotiations were still pending and there was only a tentative agreement [T. 25-26], even though,
as noted above, the Employer itself offered New Lennox as a comparable with enly a “TA.”

25City of Rock Island & IAFF, Local 26, S-MA-06-142 (Kossoff, Feb. 2007) [UX 48, p.

48],
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the just cause standard in arbitration. The existcﬁce of such power in the Shorewood Board supports
the Union;s offer for a choice between the Board and an arbitrator on disciplinary actions.

Also supportive of the Union’s final offer is the fact that under Shorewood Board Rtile, §1
(e), a police officer appealing a suspension of five days or less has the burden of proving, By a
- preponderance of the evidence, that it was unwarranted. Contrariwise, in arbitration of all discipline
cases the employer always has the burdeﬁ of proving that there was just cause for the discipline.
Further, if the Chief brings the case to the Board, the Board has the burden of “establish[ing] by a
preponderance of the evidence that cause for discip’ﬁne exists;” whereas in arbitration, depending
on the nature of the cilarge, the standard of proof may be “clear and convincing evidence” or among
some arbitrators [but not this one], even proof “beyond a reasonable doubt.” In my view, casting the
bﬁfden of proof on the employee and giving the BFPC the lightest burden of proof in all discipline
cases without regard to the nature of the charge, are additional reasons for giving members of fhis
bargaining unit a choice between the Commission and arbitration.

In one of the cases submitted by the parties, a policeman complained about being
embarrassed in a BFPC hearing which must be held openly under the law. But arbitration hearings
are not open to the public and only the parties and their witnesses rhay atteﬁd unless the parties agree
otherwise. That is certainly another benefit in having a choice of forums.

The Arbitrator also observes that decisions by a Board are not ﬁhél. They may be appéaled

as of right by either party to the circuit court and decisions of that court may be appealed to the

- Illinois Appellate Court and perhaps even to the Illinois Supreme Court. In Wilson v. Board of Fire
and Police Commissioners, 205 Ill.App.3d 984, 563 NE.2d 941 [UX 26], two officers became

embroiled in an altercation in the Markham police station on December 7, 1988. The police chief
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- disciplined both participants, a sergeant and an officer. The Board held separate hearings resulting

~ in the discharge of the officer and a 30 day suspension of the sergeant. Separate appeals were taken

to two circuit éourts in Cook County. Those decisions were consolidated in appeals to the Appellate
Court which rendered its decision on November 2, 1990, two years after the incident. Further, the
Appellate Court, finding gross disparify in the Board’s discharging the officer while giving the
sergeant a 30 day suspension in cases that “were completely related,” reversed both trial courts and
remanded the matter to the Board “for reconsideration of the sanctions in each case.”‘ So, the case
wasn’t over even after two years. In sharp contrast, a decision by an arbitrator is final and binding
and should be speedier and probably less expensive than a Board proceeding with appeals to the
courts.? Such delay and expense pfovide another reason for allowing the Union and bargaining unit
meinbers to have a choice of forums in discipline matters.

Finally, in most, if not all of the interest arbitration case cited to me on this discipline issue,
including those noted above where the IPLRA was interpreted to mandafe arbitration of discipline

matters as an alternative to Commissions, the arbitrators granted the unions’ final offers for

- arbitration as an alternative to BFPC proceedings.?7 The only two cases where the arbitrators rejected

the union’s proposal were when it was deemed a status quo issue and the union did not carry its

%Qther arbitrators have commented on how arbitration offers these beneficial aspects
over BFPCs: Briggs in Calumet City, supra, p. 15 [UX 44, pp. 15-16]; and Kossoff in Village of
Oak Brook, infra, fn. 27 [UX 66, p. 41].

7Village of Skokie & Skokie Firefighters, S-MA-92-179 (Gunderman, 1993) [UX 61, pp.

77-79];_Village of Oak Brook & Teamsters [Police], S-MA-96-242 (Kossoff, 1998) [UX 66, p.
55] Village of Arlington Heights & IAFF, S-MA-88-89 (Briggs, 1991) [UX 60, pp. 100-104];

City of Markham & Teamsters, Local 726 [Police], S-MA-89-39 (Larney, 1989) [UX 39, pp. 16-

17]; and Countv and Sheriff of Rock Island & FOP, S-MA-94-6 (Fisher, 1995) [UX 64, p. 10].
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heavier burden of proving the need for change.? The case law demonstrates overwhelmingly that
| | whenever possible arbitration will be granted to %police and firefighters as an alternative choice to the
boards of fire and police commissioners. Arbitration of disputes, including discipline matters under
collective bargaining agreements in the private sector is the norm; and the record shows that it
clearly is in the interest of the public and has become the norm in public employment to have
arbitration of disciplinary matters a§ an alternative to BFPCs. As Arbitrator Briggs said eleven years
ago: “numerous interest arbitrators in Illinois have previously concluded that a choice of appeal-

procedures is appropriate. It acts as a check and balance between them, so that if one is not perceived

by employees to be fair, they are likely to use the other.””

Having given due consideration to the IPLRA, the applicable factor}s and careful review of
the record and the arguments of éounsel, I find that the Union’s Amended Final Offer must be,
should be, and is, accepted.

Award

For the reasons stated above, the Union’s Amended Final Offer is adopfed. The necessary

language changes set forth, supra, pp. 3-4, are adopted and incorporated in this Award as if

Aaron S. Wolff, Arbitrator -

specifically set forth herein.

Entered at Highland Park, Illinois
this 30™ day of September, 2008.

»

28 Arbitrator Kossoff in City of Rock Island & IAFF, Local 26, S-MA-06-142 (Feb. 2007)'
[UX 48, p. 52]; and Arbitrator Nathan in the Rock Island case, [UX 47, p. 22; supra, p. 14].

City of Rockford & IAFF, Local 413, S-MA-97-199 (1998) [UX 67, p. 39]
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